
Â Rule  412. Sex Offense Cases; Relevance of 
Alleged Victim's Past Sexual Behavior or 
Alleged Sexual Predisposition  

Â (a) Evidence generally inadmissible.  

Â The following evidence is not admissible in any civil 
or criminal proceeding involving alleged sexual 
misconduct except as provided in subdivisions (b) 
and (c):  

Â (1) Evidence offered to prove that any alleged 
victim engaged in other sexual behavior. 

Â (2) Evidence offered to prove any alleged victim's 
sexual predisposition. 

 

 



Â Rule  412. Sex Offense Cases; Relevance of Alleged Victim's Past Sexual Behavior or Alleged 
Sexual Predisposition  

Â (b) Exceptions.  

Â (1) In a criminal case, the following evidence is admissible, if otherwise admissible under these 
rules: 

Â (A) evidence of specific instances of sexual behavior by the alleged victim offered to prove 
that a person other than the accused was the source of semen, injury, or other physical 
evidence; 

Â (B) evidence of specific instances of sexual behavior by the alleged victim with respect to the 
person accused of the sexual misconduct offered by the accused to prove consent or by the 
prosecution; and 

Â (C) evidence the exclusion of which would violate the constitutional rights of the defendant.  

Â (2) In a civil case, evidence offered to prove the sexual behavior or sexual predisposition of any 
alleged victim is admissible if it is otherwise admissible under these rules and its probative value 
substantially outweighs the danger of harm to any victim and of unfair prejudice to any 
party.  Evidence of an alleged victim's reputation is admissible only if it has been placed in 
controversy by the alleged victim.  

Â (c) Procedure to determine admissibility.  

Â (1) A party intending to offer evidence under subdivision (b) must -- 

Â (A) file a written motion at least 14 days before trial specifically describing the evidence and 
stating the purpose for which it is offered unless the court, for good cause requires a different 
time for filing or permits filing during trial; and  

Â (B) serve the motion on all parties and notify the alleged victim or, when appropriate, the 
alleged victim's guardian or representative. 

Â (2) Before admitting evidence under this rule the court must conduct a hearing in camera and 
afford the victim and parties a right to attend and be heard.   The motion, related papers, and the 
record of the hearing must be sealed and remain under seal unless the court orders otherwise.  

 



Â Rape shield laws.  Historical context, evid. of 
prior sexual involvement admissible on theory of 
probable consent on occasion in issue. 

Â FRE 412(a) Cannot admit evid. victim engaged 
in other sexual behavior, or to prove victimôs 
sexual predisposition.  Exceptions: 
Â In criminal case, can offer evid of specific instances of 

sexual behavior by victim to show someone other 
than the accused source of semen, injury, or other 
physical evid. 

Â Evid of specific instances of prior voluntary sexual 
contact with def to support claim of consent; and  

Â Instances in which exclusion would violate 
constitutional rights of def.  



Â FRE 412(b).  In a civil case, past sexual 
behavior or sexual predisposition of an 
alleged victim is admissible if: 

ÂOtherwise admissible under the Rules of 
Evidence; and 

ÂProbative value substantially outweighs danger of 
harm to any victim and of unfair prejudice to any 
party. 

ÂReputation evidence of victim only admissible if 
placed in controversy by the victim.  

 



ÂUnder FRE 412, to determine admissibility in 
criminal or civil case, proponent must:  

ÂFile written motion no less than 14 days prior to 
trial (unless court finds ñgood causeò for late filing) 

ÂServe the motion on all parties and notify the 
alleged victim or victimôs guardian or 
representative. 

ÂCourt must conduct in camera hearing and afford 
victim and other parties a right to attend and be 
heard.  All filings, hearing record, etc., will remain 
under seal unless otherwise ordered by the court. 



Â Rule  413. Evidence of Similar Crimes in Sexual Assault Cases  

Â (a) In a criminal case in which the defendant is accused of an offense of sexual assault, 
evidence of the defendant's commission of another offense or offenses of sexual assault is 
admissible, and may be considered for its bearing on any matter to which it is relevant.  

Â (b) In a case in which the Government intends to offer evidence under this rule, the 
attorney for the Government shall disclose the evidence to the defendant, including 
statements of witnesses or a summary of the substance of any testimony that is expected 
to be offered, at least fifteen days before the scheduled date of trial or at such later time 
as the court may allow for good cause. 

Â (c) This rule shall not be construed to limit the admission or consideration of evidence 
under any other rule.  

Â (d) For purposes of this rule and Rule 415, "offense of sexual assault" means a crime 
under Federal law or the law of a State (as defined in section 513 of title 18, United States 
Code) that involved-- 

Â (1) any conduct proscribed by chapter 109A of title 18, United States Code;  

Â (2) contact, without consent, between any part of the defendant's body or an object and 
the genitals or anus of another person;  

Â (3) contact, without consent, between the genitals or anus of the defendant and any part 
of another person's body; 

Â (4) deriving sexual pleasure or gratification from the infliction of death, bodily injury, or 
physical pain on another person; or 

Â (5) an attempt or conspiracy to engage in conduct described in paragraphs (1) -(4).  

http://www.law.cornell.edu/rules/fre/Rule415.htm


Â Rule  414. Evidence of Similar Crimes in Child Molestation Cases  

Â (a)  In a criminal case in which the defendant   is accused of an offense of child 
molestation, evidence of the defendant's commission of another offense or offenses of 
child molestation is admissible, and may be considered for its bearing on any matter to 
which it is relevant.  

Â (b) In a case in which the Government intends to offer evidence under this rule, the 
attorney for the Government shall disclose the evidence to the defendant, including 
statements of witnesses or a summary of the substance of any testimony that is expected 
to be offered, at least fifteen days before the scheduled date of trial or at such later time 
as the court may allow for good cause. 

Â (c) This rule shall not be construed to limit the admission or consideration of evidence 
under any other rule.  

Â (d) For purposes of this rule and Rule 415, "child" means a person below the age of 
fourteen, and "offense of child molestation" means a crime under Federal law or the law of 
a State (as defined in section 513 of title 18, United States Code) that involved -- 

Â (1) any conduct proscribed by chapter 109A of title 18, United States Code, that was 
committed in relation to a child;  

Â (2) any conduct proscribed by chapter 110 of title 18, United States Code;  

Â (3) contact between any part of the defendant's body or an object and the genitals or anus 
of a child;  

Â (4) contact between the genitals or anus of the defendant and any part of the body of a 
child; 

Â (5) deriving sexual pleasure or gratification from the infliction of death, bodily injury, or 
physical pain on a child; or 

Â (6) an attempt or conspiracy to engage in conduct described in paragraphs (1) -(5).  


