Rule 404. Character Evidence Not Admissible To Prove Conduct; Exceptions;
Other Crimes

(a) Character evidence generally

Evidence of a person's character or a trait of character is not admissible for the purpose of
proving action in conformity therewith on a particular occasion, except:

(1) Character of accused - In a criminal case, evidence of a pertinent trait of character
offered by an accused, or by the prosecution to rebut the same, or if evidence of a trait of
character of the alleged victim of the crime is offered by an accused and admitted under
Rule 404 (a)(2), evidence of the same trait of character of the accused offered by the
prosecution;

(2) Character of alleged victim - In a criminal case, and subject to the limitations imposed
by Rule 412, evidence of a pertinent trait of character of the alleged victim of the crime
offered by an accused, or by the prosecution to rebut the same, or evidence of a character
trait of peacefulness of the alleged victim offered by the prosecution in a homicide case to
rebut evidence that the alleged victim was the first aggressor;

(8) Character of witness - Evidence of the character of a withess, as provided In
; , and

(b) Other crimes, wrongs, or acts

Evidence of other crimes, wrongs, or acts is not admissible to prove the character of a
person in order to show action in conformity therewith. It may, however, be admissible for
other purposes, such as proof of motive, opportunity, intent, preparation, plan, knowledge,
identity, or absence of mistake or accident, provided that upon request by the accused,
the prosecution in a criminal case shall provide reasonable notice in advance of trial, or
during trial if the court excuses pretrial notice on good cause shown, of the general nature
of any such evidence it intends to introduce at trial.
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FRE 404(a)(1), (2) Evidence of character not admissible for
purpose of proving action in conformity with character except:

In a criminal case only, evidence of a pertinent character trait
IS admissible:

A Of the criminal defendant, but only if offered by: (1) the
defendant; or (i) the- prosecution to rebut same.

A Of the victim (subject to FRE 412), but only if offered by:
(1) the defendant; or (i1) the - prosecution to rebut same.

A Of the criminal defendant as to a particular character trait
the defendant has introduced as to the victim.

In a criminal homicide case only, evidence of the character
trait of peacefulness of the victim, but only If offered by the
prosecution to rebut a defense claim that the victim was the
aggressor.

Can go into character of witnesses (whether parties or not),
for iImpeachment purposes, but only as provided in FRE 607,
608, 609 (to be addressed later In class.)









Specific Acts Evidence FRE 404(b)

Evidence of other crimes, wrongs, or acts not generally
admissible, but may be offered to show:

A Motive

A Opportunity
A Intent

A Preparation
A Plan

A Knowledge

A ldentity

A Absence of mistake or accident,

In a criminal case, this evidence must be disclosed pre-
trial (if requested by defendant), absent good cause
shown.



Notes on 404(b)

How much similarity is required?

A Requires 403 balancing.

Can govot prove ot her
has already been acquitted?

A Yes. Because only requires sufficient proof
that would support a verdict.

Is this fair?

A Yes because only determines admissibllity of
evid., not standards for conviction.



FRE 404(b) Evidence of other crimesyngs, or acts

Is it being offered to prove action in conformity with prior bad acts?

4 \

[ Yes | [ No |

A 4

A 4

Is it being offered for other purposes, such as motive,
Inadmissible opportunity, intent, preparation, or absence of accident

Offered bysomeone other than
prosecutor (civil party or def. in crim. case)

Offered by prosecutor, and

A 4

Notice was given ~—_

[

[ YeS \ v
Accused requested notice, ang / Admissible
NO’ \

Inadmissible
(unless good cause shown)




Rule 405. Methods of Proving Character

(a) Reputation or opinion.

In all cases Iin which evidence of character or a trait
of character of a person Is admissible, proof may be
made by testimony as to reputation or by testimony
In the form of an opinion. On cross -examination,

Inquiry Is allowable into relevant specific instances of
conduct.

(b) Specific instances of conduct.

In cases In which character or a trait of character of
a person Is an essential element of a charge, claim,
or defense, proof may also be made of specific
Instances of that person's conduct.






Prob. 5-A. Don and Vince get in fight in bar, Don charged with assault.
Prosecution wants to call Coach Jones in its casein-chief to testify that Don

IS an Nnaggressiveo man, who IS Apr on:
call Pastor in defense casein-c hi ef t o t es paadahly t hat D
di sposedo-vaodennoa

Is testimony by Coach Jones and Pastor relevant?

A Yes

Does Coach JonesoOo testimony meet any
A No, because offered by prosecution.

Does ‘Pastor os: testimony meet any eXxC:

A Yes, because first offered by defense.

Once - -defense calls.  Pastor, - can prose
testimony?

A Yes.

A Why the distinction?

| f Donodos | awyer offered testimony ¢t h.

prosecutor then offer evidence that Vince is a passive person?
A No, can only do so in a homicide case. FRE 404(a)(2).

A However, rule in Texas allows same in a civil case as well, if civil case
involves assaultive conduct in which defendant claims selEdefense.
TRE 404(a)(2).



