Under FRE 602, in general a withess can only testify to
facts; /.e., to matters within her personal knowledge.

This means that witnesses in general are allowed to
testi fy only to those nfact
their own bodily senses; /.e., what the witness herself
actually saw, heard, smelled, felt, efc.

As a predicate of admission, the proponent must prove
that the witness has personal knowledge.

A fact witness ordinarily c.
conclusions; e.g.,

AfiThey way that driver was tal ki
was not paying sufficient atten
A Contrast with the same factual testimony:
3AWhat did you see?b0
3Al saw the driver of the green ca
She was very animated and | saw her using her hands as if to
explain what she was saying. o ( N

conclusion?)



FRE 602

A fact witness ordinari |
concl ue,g. M he defendant
guaranteed the debt. o

A Contrast with same factual testimony:

znWhat 1 s exhi bit 22?0

3nThat 1 s a personal guaranty f
3AnDo you recognize the signatur
3AnYes, that is Mr. JonesO sSigne

3 (Note, does the latter actually express an opinion or
conclusion with regard to whose signature appears at the
bottom of the form, if the execution was not actually
witnessed by the testifying witness?)

3 Note this rule Is contrasted from I and expressly
subject to i admissible lay and expert opinion
restimony.



3 Rule 702. Testimony by Experts

3 If scientific, technical, or other specialized
knowledge will assist the trier of fact to
understand the evidence or to determine a fact
In ISsue, a withess qualified as an expert by
knowledge, skill, experience, training, or
education, may testify thereto in the form of an
opinion or otherwise, if (1) the testimony Is
based upon sufficient facts or data, (2) the
testimony Is the product of reliable principles
and methods, and (3) the witness has applied
the principles and methods reliably to the facts
of the case.



FRE 702

Expert testimony. Most controversial topic In
evidence law today, state and federal.

Only allowed if scientific, technical, or other
specialized knowledge would assist jury to
understand the evidence or determine a fact in
Issue. Query: when is this likely to be disputed?

A When the matter is within the common knowledge of
| ay persons, such as a nhu
testifying that a woman wearing high heels is at
higher risk of falling off a raised curb.
Only a witness qualified by knowledge, skill,
experience, training, or education can provide
her opinions.

A This is where fights often occur.



3 Rule 703. Bases of Opinion Testimony by
Experts

3 The facts or data in the particular case upon which an
expert bases an opinion or inference may be those
perceived by or made known to the expert at or
oefore the hearing. If of a type reasonably relied upon
oy experts in the particular field in forming opinions or
Inferences upon the subject, the facts or data need
not be admissible in evidence in order for the opinion
or inference to be admitted. Facts or data that are
otherwise inadmissible shall not be disclosed to the
jury by the proponent of the opinion or inference
unless the court determines that their probative value
In assisting the jury to evaluate the expert's opinion
substantially outweighs their prejudicial effect.




3 Permissible factual bases and form of
expert testimony.

3 FRE 703. Expert can rely on facts
perceived by him or made known to him
prior to trial.

A E.g., expert can review medical records,
depositions, efc., or can be shown documents
or objects at trial.

A Data relied on by expert need not be
Independently admissible, but must be of the
type typically relied on by experts in the field.



3 Rule 704. Opinion on Ultimate Issue

3 (a) Except as provided in subdivision (b), testimony In
the form of an opinion or inference otherwise
admissible is not objectionable because it embraces an
ultimate issue to be decided by the trier of fact.

3 (b) No expert witness testifying with respect to the
mental state or condition of a defendant in a criminal
case may state an opinion or inference as to whether
the defendant did or did not have the mental state or
condition constituting an element of the crime charged
or of a defense thereto. Such ultimate issues are
matters for the trier of fact alone.



3 FRE 704

3 Expert can testify on ultimate question of
fact. However, expert cannot testify to
mental state of defendant in a criminal
case when mens reais an element of
crime charged or of defense thereto.

3 FRE 705
3 Expert can testify to opinions without
disclosing bases therefor.

A However, expert must provide bases for
opinions If asked on cross-examination.



